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fl 3al sia snrga (r4ti) err qfffif

Passed by Shri. Uma Shanker, Commissioner (Appeals)

Arising out of Order-in-Original No. CGST-VI/REF-11/TRADEX MARKETING/18-19 fcR'icr,:
09.05.2018 issued by Assistant Commissioner, Div-VI, Central Tax, Ahmedabad-South

3rf)aaf ar m vi ual Name & Address of the Appellant/ Respondent
Tradex marketing

Ahmedabad

st{ arf za arf)a am?r arias sra at ? at az or?z er, uf zqemfRenfa #fl aal ·Tg er 37f@earl at
3~ m TJflarur 3TrclcR ·J:RW[ <1>X m>ITT % I

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
_the one may be against such order, to the appropriate authority in the following way :

"IITTG mcim cfif TJf)arur 3TrclcR
Revision application to Government of India :

(1) a#la snra zgca arf@)fm, 1994 mT 'cITTT 3fffi'f -;ft"it ~ ~ ll"T1fffi cf; <ITT ii~ 'cITTT <ITT B"Q-'cITTT cf;~~~
3 3iafa yrlerwr 3ma 3rft fra, + aI, fa +in, Tua f@am, "i/M'r ifGr, Ga ta raa,a mi, { ff
· 110001 <ITT mT '1ff'lT ~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the GEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

.~~ (ii) ~ 1ffi1 mT mf.l cf> i:ni=rc;)- l'j ura ht srR arar [aRt uerar z 3rl areal <IT fcITTl'r ~ i-t ~
~1'fClm'TR ii mr a ura g maf ii, zu fa4 aver zut wer # 'iTIB" c!6 fa54t ala i a ft quern # ir 1ffi1 m'r ~Fcr,m cf;

hr g{ ht
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.

(b)

(Tf)

.,.
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(i) qld # are fl zrg zu gagfaff ml u al ma faufu sqzjtr grca a me uqr
~ cr; ~ cr; l'ffl'@ if utqaate fat «lg, zu varfaff &r .

(b) · In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the g,oods which are exported
to any country or territory outside India.

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3if ala #6t Gara gca a 'lj7mR cr; ~ \SIT ~ cr;fuc l=JRf #l n{ ? sit mar sit zu err "C[c[
fru # garfa srrgr, srft a &RT "CfTmr ctT ~ tR <TT q]"c; if fa 3nf@rfzm (i.2) 1998 'cITTT 109 8Rf
~ fcITT[ ire: ID I

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. ·

(1) a€tr snraa zyca (3r41) Pura8i, 2oo1 # fu g siafa [affe qua in gv-o ii at uRaai i,
fna rat #f 3mar haReif "ffl.=r l=fffi cr; fa el--3rat vi 3r#ta an?gr st GT-GT >ffum cr; x-112.T
Ufrd am4ea fut utar nlf1 sr# er lar z. l grgif #a 3ffiTIB 'cITTT 35-~ if frlmffil LJn cr; :r@R .
cr; ~ cr; x-112.T ti3ITT-6 ~ <151 >lftr '!fr "ITT.ft ~ I

The a_bove application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) ~Fciw=r~ cr; x-112.T urITT icaan car ut znu an zt at q1 20o/- 6 yra al GT;
3it urj viam Gara a vnatgt « ooo;- al #ta gram #l Ggy

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the' amount involved is more
than Rupees One Lac.

v#tr grcn, tz qraa zgc gi hara ar@tr znznf@raw # >lftr 3llfrc;r:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) 3tuUn zrca 3rf@)fI, 1944 #l err 35-at/35-< # iaf­

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(6) saRRr uRb 2 (4) sag agarsrcarat at 3r4ta, a4tat a mu i at zyca, at $
sqa gre gi hara ar4l#tr nraf@raw (frbc) al ufa 2ftu 9feat, rsrar i 3i1-20, ,
#4ea (Ruarug, taut +I,I<I41z-380016

(a) To.the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabacl 380 016. in case of

' appeals other than as mentioned in para-2(i) (a) above .
. \ . .
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(3)

The appeal to the Appellate rribunal shall be filed in quadruplicate in form EA-3 as
... prescribed under Rule 6 of Central Excise(Appeal). Rules, 2001 and shall be

accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated. ·

zf? gt 3r i a{ p am?zii r arr tr r@ta ea sitar a fg p) ar ·Ia rjrran fazu urn Reg z au # @ha gg aft fcn @m 1:fcft ari aa a frg ranRerf 3rf)rt
znrznf@rau at ga 3rf)a zut tual at van 3nlaa fhu uat ?p

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid ·scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each.

·'
(4) •'llllllC'lll ~ 3TR:f~ 1970 lf2:!T fflrrfmr ct,"t 3~-1 cfi -3@<@ fefRa fag r4aa 37)aa zn

re 3mar zenRe,fa Ruf ,if@rrt am?gr h rt at va uf 1:Jx 5.6.so ha a ur1tu gen
Reas mt zit aRez[

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I itemO of the couri fee Act, 1975 as amended.

(5) ~ 3rR fflfmr nmci at fira are fuii at 3it aft en 3Jlclffem fcRrr urn & uil v#t zyca,
a€hr nraa yen qi hara 3flt1 mrznf@raur (al lllfclffr) frn:r:r, 1982 if Rl%a t I

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) #tar yea, a€ta urea zyen vi var ar9ala znrnf@raw (free), a 4fa 3rftat cfi l=f11IB if
air ziat (Demand) d is (Penalty) cpf 1o0% qa smr aar 3r@arr ? tzrai@a, 3rf@)asr q4 5mm 1o

cn{fS~ t !(Section 35 F of the Central Excise Act; 1944, Section 83 & ,Section 86 of the Finance Act,
'1994)

as5tar 3ear era 3il ar asa3irai, nf@r ztar "aacr Rtmar"(Duty Demanded) ­
(i) (section) isup hazer fReuffaufe;
(ii) fc;n:rrm:ra-Mclc:·s!ifs?:#r far;
(iii) adz 3@z fer1ii as fr1a 6 har 2zr ufgr.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre­
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Fmance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) . amount determined under Section 11 D; •
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

z 3mar a ,fr 37fl f@awr a mgr sg sra 3rarar grca vz Ralf gt at sir far arc era a
3 2

10% WTi'l1af q"{ 3fr{ ~ ~ q0s fclclIR.ct (l1' ~ q0s ~ 10% WTi'l1af q"{ Cfi'r _;rr ~ ~I
3 2

In view of above, arJ appeal against this order shall lie before the Tribunal on payment of
10% of the duty delT)arided where., duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.".

.f ~ ,.



F.No. V2(ST)58/Ahd-South/18-19

ORDER-IN-APPEAL

M/s. Tradex Marketing, Ahmedabad (henceforth, "appellant") has

filed the present appeal against the Order-in-original No. CGST-VI/REf-

11/TRADEX MARKETING/18-19 dated 09.05.2018 (henceforth, "impugned
order") issued by the Assistant Commissioner, CGST,Division-VI,

Ahmedabad-South ( henceforth,-, "adjudicating authority").

2. The facts of the case, in brief, are that the appellant, a service tax

registrant, filed a refund claim dated 04.01.2018 for Rs.56,345/- in respect

of excess service tax paid by them which was rejected under impugned

order mainly for non compliance of query raised under letter dated

26.04.2018.

3. Being aggrieved with the impugned order, the appellant preferred

this appeal contesting inter a/ia that the impugned order is passed in

• violation of principles of natural justice as no show cause notice as well gs

opportunity to heard in person was granted before rejection of refund;

that the department ought to have issued query, if any, within 15 days

and granted refund within 3 months; that the adjudicating authority not

bothered to wait for compliance of query and rejected refund; that basic

principles of adjudication procedure has not been followed, etc,.

4. In the Personal hearing held on 23.08.2018 Shri Nirav Shah,

Advocate reiterated the grounds of appeal and stated that query letter

was received by them on 07.04.2018, replied on 14.05.2018 and order

passed on 09.05.2018.

0

being heard. As regards the issue that the appellants were not given any

opportunity to present their case personally as per the~~'.~(9;, tural

• 8>e·f hr. ·'' '·'so0? .%:
•.•• .e

5. I have carefully gone through the appeal wherein refund of

. Rs.56,345/- has been denied by the adjudicating authority mainly for non

furnishing of the essential documents by the appellant within five days of

query. The appeal has been preferred only on the ground that no show

cause notice as well as opportunity of personal hearing was granted to

the appellant before passing the order rejecting the refund claim and

hence principles of natural justice have been violated. I find that the

claim was rejected without awarding the appellants the opportunity of
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F.No. V2(ST)58/Ahd-South/18-19

justice; I consider that the adjudication proceedings shall be conducted
by observing principles of natural justice. Order passed in violation of the
principles of natural justice is liable to be set aside by Appellate Authority.

Natural justice is the essence · of fair adjudication, deeply rooted in

tradition and conscience, to be ranked as fundamental. The purpose of

following the principles of natural justice is the prevention of miscarriage
of justice. The first and foremost principle is what is commonly known as
audi alteram part-em rule. It says that no one should be condemned

unheard. The Show Cause Notice is the first limb of this principle. In the

absence {bf o:noti~e of th"Ep kind and such reasonable opportunity,. the
. ..-.. :- f ' -~

order passec{becom,es wh.olly vitiated. Thus, it is but essential that a party
- 'should be·put-on notice of the case before any adverse order is passed

against him. This ts one of the most important principles of natural justice.
The Hon'ble Supreme Court has further elaborated the legal position in

the case of Siemens Engineering and Manufacturing Co. of India Ltd. v.

Union of India and Anr. [AIR 1976 SC 1785], as under: ­

" If courts of law are to be replaced by administrative authorities

and tribunals, as indeed, in some kinds of cases, with the proliferation
ofAdministrative Law, they may have to be so replaced, it is essential

that administrative authorities and tribunals should accord fair and

proper hearing to the persons sought to be affected by their orders

and give sufficiently clear and explicit reasons in support of the orders

made by them. Then alone administrative authorities and tribunals

exercising quasi-judicial function will be able to justify their existence

and carry credibility with the people by inspiring confidence in the

adjudicatory process. The rule requiring reasons to be given in
support of an order is, like the principle of audi alteram partem, a

basic principle of natural justice which must inform every quasi-

judicial process and this rule must be observed in its proper spirit and
mere pretence of compliance with it would not satisfy the requirement

of law."

6. The adjudicating authority should, therefore, bear in mind that no

material should be relied in the adjudication order to support a finding

against the interests of the party unless the party has been given an
opportunity to rebut that material. Therefore, without going into merit I

· remand the case back to the adjudicating authority to pass a fresh order

ensuring principle of natural justice. The appeal is accordingly is allowed.
~il~"ra;,r"'
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F.No. V2(ST)58/Ahd-South/18-19

7. 3r41aaai arra #R a{ 3r4tral f4rt 3q1#a a@tafan snrar&I

The appeal filed by the appellant stands disposed of in above

terms.

(3mr &i#)

as.lzna 3rrzr#a (3r4er).:,

Date: 1ho(2 «

u
· Ce als)
Ahme a a

By R.P.A.D.
To,
M/s. Tradex Marketing,
402,637 Complex,Panchwat,
2d Lane,Gulbai Tekra,Ahmedabad-380006.

Copy to:
l. The Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner of Central Tax, Ahmedabad - North.
3. The Additional Commissioner, Central Tax (System),Ahmedabad North.
4. The Asstt./Deputy Commissioner, CGST Division-YI, Ahmedabad - North .

5.Guard File.
6. P.A.
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